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n November 2016, California voters approved California
Proposition 64, the Adult Use of Marijuana Act (Prop
64). Prop 64 created Health and Safety Code §11362.45,
which provides that legalization of medical marijuana
shall not be “construed or interpreted to amend, repeal,
affect, restrict or preempt ... the rights and obligations
of public and private employers to maintain a drug and
alcohol free workplace ... or affect the ability of employers to
have policies prehibiting the use of marijuana by employees
and prospective employees L (511362.45(f]).
The intent of Prop 64 is to “establish a comprehensive system
to legalize, control and regulate the cultivation, processing,
manufacture, distribution, testing and sale of nonmedical
marijuana, including marijuana products, for use by adults 21
years and older ... {Prop 64, §3; Business and Professions Code
§26000). Since:Prop-64has miade Teceeational marijunanause
Tegat under-California Ta%w Taiw enforcement associations itd
'-many-ef-:s;heir-i.ndividua}'memb'ers--have-raised:questions regard-
ing wliether theiragencies-can continueto prohibitimarijuana
tise by their employees.
Simitar questions arose after California passed the Com-
passionate Use Act of 1996, which created a legal defense 1o

“eniployers Ein ontinueto p
“iway fromrthesworkplace:

California laws prohibiting the possession anci use of mai
juana for medical purposes under a physician’s rercommendaty
(United States v. Oakland Carnabis Buyers’ Comperative [200
537 U.S. 483, 486). Specifically, in the case of Ross v, Raging W
Telecommunications, Inc. ([2008] 42 Cal.4th 920}, the court cc
sidered whether an employer could terminate am employee af’
he failed a pre-employment marijuana test, event though he v
permitted to use medical marijuana under the (Compassion
Use Act. In that case, there was no showing thau the emplo,
was under the influence while at work or on «duty. The co
found that the termination was lawful becausa: the purposc
the Compassionate Use Act was limited to decriiminalizatios
medical marijuana use and, therefore, could not be interpre
to alter an employer’s existing authority to estalblish drug tes!
policies and imposing disciptine for violations of a drug po
(Id. at p. 931).
“Withsthistegislative higtoryand case law in mind;iwe

“terpretthe’ provisions of Prop 64 1o deticrmine whe

rohibit marijiana use off duty

This new statutory language of §11362.45 ssuggests that
courts are likely to uphoid the employer’s right to prohibitn
juana use, just as it did in Ross. As a result,. the rule in
allowing employers to prohibit the use of mariijuana away:
work is likely to apply with respect to the use of recreat!
marijuana, despite the legalization under Callifornia law.



To avoid such a conclusion, nmriéuanu advocates will likely assert
that engaging in the “tegal® activity of usm&, marijuana off duty can-
not be the basis for discipline. However, California courts have held
that "a public employee may not be disciplined for what be does in
his private life so long as such conduct does not impair public ser-
vice or cause discredit to his agency” (Blake v. State Personnel Board
(1972] 25 Cal. App.3d 541, 552; citing to Morrison v. State Board of
Education }1969] 1 Cal.3d 214). Also, California Labor Cade $96{k}
similarly protects employees by allowing the laber commissioner to
pursue a claim against an employer that disciplines an employee for
engaging in lawful conduct during nonworking Liours away from
the employer’s premises.

‘riressencesthe: Blcz!\e decision and mws'-iollnwmg 1{5 rcason—

Hingrequiredinexngb ; '
“theeniployers intérestiin

In determmmg whether an employer’s policy restricting off-duty
use of marijuana is enforceable regarding a particular employee,
the court will consider, among other things, whether that employee
holds a position that has duties and responsibilities involving
public safety or is involved in drug interdiction (Loder v. City of
Glendale [1997] 14 Cal.4th 846, 906).

Unéu‘ the: mlmg‘; i Blas’ce aﬁd i adw;

Lids: hkc,}y hai'd publies

: law enfm cenienits ‘ubizc qafety o dx g
Law entoxcummf agencies are chmged w:th cnfm’gmg laws
and, therefore, their employees are generaily held to a higher
standard of conduct and subject to more scrutiny than other
individual empioyees. Tt is likely that a court will find that a
peace officer engaging in activities that are illegal under federal
lawe violates that officer’s duty to adhere to both siate and federal
Taw, necessarily causing discredit to his ur hier agency, and also

dAnflucnceof: marijodng
determind thies amount of fesidual chéiicals insomeomessyss

Ticemployersastrwholewanprohibic thetiss of marij

impairs the public service even if it does not directly impaair that
employee’s specific performance of his/her duties.

Agencies will also likely take the position that the nexus
between the on-duty and off-duty conduct exists by virtue of the
federal prohibition against the use and possession of comtrolled
subslances, including marijuana, and the resulling prohilvition of
possessing a firearm or ammunition (18 U.S.C. $922[g] 1.

“Archallenge facing aliemployers and nnpacted eifijployeds

st ﬁmt thore is not Cirrently wreliable ot Ghjective test
s ttiderithe:

fordeterniininogthe.ex which an‘employed

Most current testing imetiods bau: efzi}r

Loy whith e remain for Up to'a monthisr ihore degsnding”
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“Employerswillarguethatthieimiere fadFilat d deug tes

Up positiveforany amount of marijuans iy be Enotighite

.\I"v with'sespéct

Huy pub!m saff.t}f pm]imﬂs Foriexample;: ti aniifficer is mwolved

in a shooting or vehicle accident and a subsequent drug testis
positive for marijuana, there will be questions as to the whiether
the officer was impaired al the time of the incident,

“Finlly; there isnoclear answerwiil Fespecttorwhethe

pubi
anaby”
off-duty eniplovess: Howeverthe idngua‘ge i i’mp bd sitating
thativisnotmeanttointerfére wWith B émployér's sTiglittas drug

“téstandudiscipling employees kel o Be délerminitivas

Agencies likely will update or already have updated their
drug pohicies to make clear that marijuana use is still prohilbited.
Drug testing is a maudatory subject of bargaining (see Hioliday
v. City of Modesto [1991] 229 Cal, App.3d. 528). Howeven, each
faw enforcement association should ensure that agencies are not
using Frop 64 as an opportunity to expand the policy witthout
bargaining over any material changes.
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